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YALLINGUP FORESHORE LAND BILL 2002 
Second Reading 

Resumed from 21 March. 

MR MASTERS (Vasse) [4.30 pm]:  I am not the lead speaker on this Bill.  The Leader of the Opposition has a 
prior commitment and cannot lead the debate.  Therefore, I will play second fiddle, so to speak.  The legal action 
that this Bill seeks to forestall has been going on for almost 20 years.  In that time, there have been three 
Australian Labor Party Governments and one Liberal coalition Government.  We have now returned to another 
Labor Government.  There have been five administrations and by that I mean five different Premiers.  However, 
it has only been this Government of transparency, accountability, honesty and other virtues that it claims for 
itself, that has sought to legislate away the ability for one person to undertake legal action.  This Government is 
trying to stop legal action from proceeding even though it has been going on for almost 20 years.  Never before 
in Western Australia’s parliamentary history has legislation been introduced into this House or enacted to stop 
one person from taking legal action.  I am advised that, in the whole of Australia, there is but one example of this 
having occurred.  That happened in New South Wales where a prisoner, having been found guilty of fairly 
undesirable activities, was due for release and the New South Wales Government of the day sought to legislate to 
keep him in prison.  In no way, shape or form does the situation before us in the Yallingup Foreshore Land Bill 
involve criminal action, unpleasant people or anything that might cast a slur on or blacken the name of the 
person involved.  Therefore, I am surprised that this Government, based on a poorly justified excuse, is trying to 
stop one person from taking legal action and having his day in court. 

I do not pretend to be a lawyer so I will not try to explain all the legal technicalities associated with this court 
action that Mr Garth Hammond of Yallingup has undertaken for almost 20 years.  I hope that the Leader of the 
Opposition will give a far better explanation of the legal situation than I will.  Nevertheless, on 9 December 
1938, some 33 acres or 13.3546 hectares, were resumed from Mr Hammond’s father for “public recreation 
grounds”.  At the time there was some dispute or doubt as to whether that land was genuinely intended to be 
allocated for public use.  I am aware that the Government of the day owned Caves House and apparently letters 
on record state that those operating Caves House - a moneymaking scheme under the Government’s control - 
wanted to protect this area of land from development.  It wanted to protect its view and to have a place for its 
untreated sewage which initially flowed down a watercourse and then, as it later turned out, the still untreated 
sewage was pumped into a cave and no-one really knew its final destination.   

Apparently there was some belief that the land was never intended for public recreation grounds.  Be that as it 
may, since 1939 some 2.975 hectares have been put to a number of different uses, three of which are clearly 
public uses and they are roads, car parking and a fire brigade depot.  However, I do not consider in any way, 
shape or form that at least two of the other uses to which that land has been put to be public; that is, a caravan 
park and camping area.  Even though the land in question is a recreation reserve vested with the Shire of 
Busselton, that does not protect the remaining undeveloped 10.4 hectares of land from future development.   

As the member for Vasse, my electorate includes that area.  In the five years that I have held that position, I have 
been aware that the owners of Caves House, which is now privately owned, have been trying to get approval 
from the State Government and the Shire of Busselton to expand that facility.  Clearly, that is a private 
moneymaking undertaking and cannot be considered to be a public use.  The other potential development usage 
for that site is contained within the Leeuwin-Naturaliste Ridge statement of planning policy, which was put out 
in draft form in May 1997 and finalised and published late in 1998.  That statement shows, without a great deal 
of detail, that the Yallingup area is designated as a “coastal node”.  This leaves open to debate exactly what land 
was potentially to be made available for urban and other development; that is, tourist and related developments.  
In my mind and in the minds of many people in Yallingup, it seems that the Government of the day - the 
Government of which I was a member - was potentially considering to use part or all of this recreation reserve 
for urban housing consistent with a coastal node development, as allowed for under the special purpose payment.   

If members are familiar with the urban area around Yallingup, they will appreciate that it is located on quite 
steep land and significant constraints are placed on any housing or development that might be contemplated in 
that area.  Not a great deal of land is easily useable for urban housing in the area surrounding the Yallingup town 
site.  Only a small part of this recreation reserve could potentially be used for urban development.  Nonetheless, 
there was a clear understanding through the SPP that some additional urban housing land would be developed in 
the Yallingup area.  If that expansion area had been allocated to the recreation reserve, that would not have been 
a public use.  It would have been a very private and presumably profitable use for the Shire of Busselton or the 
State Government, or both levels of government.  
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This Government has criticised the previous Government over the Yallingup land and the action being taken by 
Mr Garth Hammond because two previous Ministers for Lands decided in 1993 and 1997 that it was important 
that Mr Hammond have his day in court.  These two letters show a number of things.  Firstly, the letters do not 
agree with the thrust of Mr Hammond’s legal action, as I understand it; namely, that the land resumed from his 
father in 1938 for recreation - specifically for public recreation ground - was not being used for that purpose.  
The letters indicate that the Government would fight Mr Hammond’s claim on the ground that the land had been 
taken from his father in a fair and reasonable manner for an appropriate purpose.  As I understand it, the letters 
also state that the only concession made by the two Ministers for Lands in those previous Administrations was to 
ensure that a section of the Limitation Act would not be applied in this case for no other reason than to give Mr 
Hammond his day in court.  The first letter is dated 2 August 1993 and states - 

Messrs McLeod & Company 
Solicitors 
222 Stirling Highway 
CLAREMONT 6010 

Dears Sirs 

W G HAMMOND 

SECTION 29A PUBLIC WORKS ACT 1902 
The Hon. Minister for Works, Mr Kierath, has asked me to reply to your letter of 29 June, 1993 as his 
delegate pursuant to section 5A of the Public Works Act.   

After considering your letter and having due regard to the advice provided to me in this connection, it is 
my view that the land referred to in the penultimate paragraph of your letter has been and is being used 
for a public work, and I accordingly do not consider that I am obliged to respond to your request.  
Furthermore, I consider that this land will continue to be used for a public work and as it would 
therefore be inappropriate for me to seek the Governor’s opinion on the matter, your request is refused.   

Please note that in the interests of expediting the hearing of Mr Hammond’s present action, I have 
recently instructed the Crown Solicitor’s Office that, notwithstanding the findings of Honourable Mr 
Justice White and the Full Court in respect of certain preliminary issues in the present proceedings, no 
application should be made to strike out the present proceedings on the grounds of Mr Hammond’s 
failure to comply with section 47A of the Limitations Act.  Notwithstanding my instruction, the present 
litigation or any ensuing litigation concerning the foregoing matters will be vigorously defended. 

GEORGE CASH, JP MLC 

MINISTER 

That letter clearly shows that the intention of the then Minister for Lands was to vigorously defend the action 
being taken by Mr Hammond, to repeat the statements that the Government held the view that the land in 
question was being used for a public purpose, but - and this is the one concession - that section 47A of the 
Limitation Act would not be proceeded with in the sense that no application would be made to strike out the 
present proceedings because of Mr Hammond’s failure to comply with that section of the Act. 

The second letter is dated 12 November 1997 and states - 

Mr G Hammond 
1 Wardanup Crescent 
YALLINGUP WA 6282 

Dear Mr Hammond 

Thank you for your letter of 23 August 1997. 

I have discussed with the Hon George Cash, MLC his August 1993 decision in relation to the limitation 
point. 

While the position is not as straight forward as you have indicated, I have instructed the Department of 
Land Administration and the Crown Solicitor’s Office to withdraw the Crown’s defence under the 
limitation Act. 

Yours sincerely 

Doug Shave MLA 
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Minister for Lands; Fair Trading; 
Parliamentary and Electoral Affairs 

Clearly, the second letter does nothing more than confirm the earlier decision of the then Minister for Lands, 
Hon George Cash, that the Crown would not use the Limitation Act to defend itself against the actions of Mr 
Hammond.  The previous Government was being entirely honourable and consistent in what it was attempting to 
do in relation to the court case and the future use of the Yallingup foreshore land about which Mr Hammond was 
taking action.   

This Government has acted with undue haste in trying to get its way on this issue.  I will provide one small 
example.  Clause 4 of the explanatory memorandum to the Bill states - 

In 1939 land near the foreshore and Caves House, was resumed in 1938 . . .  

Those two dates are in conflict.  I can only assume that that confusion would not have occurred if this Bill had 
been prepared in a way that permitted the Government to stop and genuinely consider the merits of the situation 
in which Mr Hammond found himself and then to support the previous Ministers for Lands to allow Mr 
Hammond to have his day in court.  The fact that there is a small and totally unimportant error in the explanatory 
memorandum shows that this Government is doing what it is doing in great haste, because it is fearful of losing 
this court case. 

[Leave granted for the member’s time to be extended.] 

Mr MASTERS:  It is important that I counter some of the claims made by the Attorney General about Mr 
Hammond’s action.  The Attorney General says, quite correctly, that section 47A of the Limitation Act required 
Mr Hammond to commence proceedings within one year of his cause of action accruing.  The second limitation 
issue concerned Mr Hammond’s application to the minister under section 29A of the Public Works Act 1902 for 
the matter to be referred to the Governor in Executive Council.  My understanding is that Mr Hammond, in all of 
the things he has done to seek his day in court, has been significantly frustrated by certain government agencies, 
in particular by the Lands Department, as it then was.  The actions of that and other agencies caused some of the 
timings to go beyond the one-year limitation, to which I referred in the Attorney General’s second reading 
speech.  In other words, Mr Hammond tried to do the right thing and his lawyers tried to do the right thing, but 
they were frustrated in their efforts by the actions or inaction of certain government agencies.  Further on in the 
Attorney General’s second reading speech he states -  

On 2 October 1992 the Crown Solicitor’s Office wrote to Mr Hammond’s solicitors advising that the 
defendants were not prepared to waive the limitation defence.  Simply put, in 1992 the Government was 
not prepared to waive a major defence that the State had to Mr Hammond’s litigation. 

However, in order to allow Mr Hammond to have his day in court, the former ministers would not rely on that 
defence.  Therefore, in relying on the Limitation Act, the Attorney General is trying to subvert the spirit of the 
law.  In other words, it is important not only that the law be applied fairly, but also that it is seen to be applied 
fairly.  This legislation does nothing more than try to prevent Mr Hammond from taking his concerns to a court 
of law so that someone who is independent of government agencies and Parliament can determine exactly where 
the merit of his argument, if any, lies.  In reference to an amendment to the Public Works Act, the Attorney 
General further stated -  

The consequence of this amendment was that Mr Hammond was able to take advantage of the 
provisions of sections 29 and 29A of the Public Works Act notwithstanding that both those provisions 
were not in force in 1938 when his father’s land was resumed and that the provisions had been repealed 
by the Land Administration Act 1997.   

It is rather spurious for the Attorney General to argue that, because a certain law was not in force in 1938, 
someone should not be able to use a later change to the law in order to seek some redress or action through the 
courts.  There is no way that anyone would have understood or had any conception of what gene technology was 
about in 1938.  However, that technology has come about and legislation has been created to allow it to be 
properly regulated.  If something similar to gene technology had occurred prior to the start of what is now 
considered to be the more general gene technology activities, it would have been entirely appropriate for the new 
legislation to have applied retrospectively to the time when no-one had thought of that human development.  

Mr Bradshaw:  The de facto legislation is retrospective also, because the Government has indicated that if people 
have been living together for two years, once that comes into ascendancy, they will be caught by it.  

Mr MASTERS:  Exactly.  In my experience, it is common for legislation to be introduced that has a lot of 
bearing on matters that happened years before the legislation was introduced.  The Attorney General’s argument 
in this instance is spurious.  He further stated -  
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The limitation defence was an important element of the State’s defence to this claim.  

There is no doubt that this statement of the Attorney General was accurate; however, that is not the point.  The 
point is that Mr Hammond had sought redress in the courts almost 20 years ago and, although the State’s defence 
using the Limitation Act might have been strong - it might have been a fatal defence as far as Mr Hammond’s 
activities were concerned - the bottom line remains that this was a technical defence and did not go to the merits 
of the case; namely, whether Mr Hammond’s father had had the land resumed in a way that was not fair and 
reasonable.   

I must repeat that I have been advised that certain government agencies have delayed and stalled the progress of 
Mr Hammond’s court action so that time limitations were exceeded.  If that is true - I have no basis for knowing 
whether it is - Mr Hammond’s position has been seriously compromised.  
Mr McGowan:  That cannot be true. 
Mr MASTERS:  Why does the member say that? 
Mr McGowan:  This has been around since 1938.  
Mr MASTERS:  I agree.  However, in 1988, the then Government took action that required certain action by Mr 
Hammond within 12 months of the Government’s action occurring.  Because of a failure on the part of - I am 
told - the Department of Land Administration to get information back to Mr Hammond’s lawyers, the 12-month 
limitation period was exceeded by a few weeks.  
Mr McGowan:  That does not stop an application being brought before the courts.  
Mr MASTERS:  I am not a lawyer; I can only tell members what advice I have been given on this issue.  
Mr McGowan:  Who has advised you? 
Mr MASTERS:  A number of people.  The member for Rockingham is asking the wrong person; I am not a 
lawyer.  The limited amount of legal information I have been given and the claim that has been made by Mr 
Hammond and his solicitors is that DOLA, in at least this instance, delayed replies to Mr Hammond’s lawyers’ 
correspondence, which resulted in the one-year limitation being exceeded.   

To summarise my concerns and those of the Liberal Party, two key issues cause us to reject this legislation: first, 
it is retrospective legislation and, secondly, it is uniquely discriminatory.  On occasions Governments must 
introduce and apply retrospective legislation.  For example, when the current Prime Minister was Treasurer, he 
took retrospective action on the bottom-of-the-harbour schemes.  Governments sometimes have to make difficult 
decisions.  However, it is completely inappropriate to apply retrospective legislation in this instance involving 
Mr Hammond and the Yallingup foreshore land.  It is important for Mr Hammond to have his day in court.  As I 
said at the beginning of my comments, this Bill is uniquely discriminatory.  I have never heard of legislation in 
Western Australia being directed against one person.  Therefore, I find it very surprising - 
Mr McGinty:  It is really directed against two people.  
Mr MASTERS:  Mr Hammond and - 
Mr McGinty:  No, it is directed against Mr Shave and Mr Cash to correct their misbehaviour.  
Mr MASTERS:  I realise that the Attorney General has only just walked into the Chamber - 
Mr McGinty:  I have been here for some time. 
Mr MASTERS:  Was the Attorney General here when I read out the two letters from the former Ministers for 
Land?  
Mr McGinty:  Yes.  
Mr MASTERS:  I do not believe that any action by those two former ministers can be called into question in any 
way, shape or form.  At that time, those ministers made a fair and reasonable decision to allow Mr Hammond to 
have his day in court.   
I hope that Mr Hammond’s action fails should he take it to court.  If it does not fail and he wins his case, I hope 
that he fails to get planning approval for the urban development of that land because I do not believe that it is an 
appropriate use for the land that has not yet been developed in that recreational reserve.  I believe that he may at 
best be able to create fewer than 12 housing lots on the northern side of Yallingup brook that flows within the 
reserve.  I do not support an outcome of this court action that would see a significant change to the current use of 
the land.  It is covered in native vegetation and has a high conservation value.  It is very important for the visual 
aesthetics of the area.  I am not arguing for the development of urban housing.  The important principle is that 
Mr Hammond should have his day in court.  
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MR BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [5.00 pm]:  I entirely concur with the 
comments of the member for Vasse.  I find the legislation and the process that we are going through at the 
moment highly extraordinary.  We heard the Attorney General’s second reading speech and his interjection a 
moment ago in which he said that the legislation has something to do with two former ministers.  However, I 
have read through it and I can see that the family that will suffer the most as a result of this legislation passing is 
the Hammond family, a local and long-term family living in the Yallingup area.   

The member for Vasse stated the position succinctly.  The debate on this legislation is not about whether the land 
should be returned to the Hammond family, or, indeed, under what terms it might be returned to that family; it is 
simply about giving the Hammond family its fair day in court, which is what this legislation seeks to prevent.  I 
do not want to go into the legalities of the matter, because, like the member for Vasse, I am not a lawyer.  Suffice 
to say, it is highly extraordinary that a State Government should want to pass legislation specifically to block one 
family’s access to the courts.  That is what this legislation seeks to do; it has no effect on anyone else’s rights 
under the Public Works Act.  It deals with one specific matter only and is to the detriment of only one family in 
the whole of this State. 

When we consider the priority of matters other than this legislation that this Parliament could be dealing with, 
we must wonder about the Attorney General’s motivation for bringing this legislation before the Parliament.  
Legislation was introduced earlier to deal with builders’ indemnity insurance.  There is a crisis in the public 
liability insurance sector and a Bill to deal with volunteers’ public liability insurance is sitting on the books.  A 
range of legislative proposals have not even got to this Parliament yet and priorities and needs in the community 
need to be addressed.  However, what is this Parliament doing today?  It is bogged down dealing with legislation 
that seeks to deprive one family of its legal right to have its fair day in court.  I find it absolutely staggering.  I 
must ask what is the real motivation behind the Attorney General’s move in bringing this legislation before the 
Parliament. 

I will go back through the history of the matter, because it has two aspects.  The first is the nature of the use of 
the land in question and the process of acquisition; and the second is the legal process that has been applied.  The 
correspondence and the public decision making on this land at Yallingup indicate that its history is complex.  
However, put simply, the land was resumed in 1938, and from then until 1963, it was under the control of the 
state hotels department.  Since then it has been under the control of the Shire of Busselton.  It was revested in the 
shire, because from 1963 the department no longer operated the trading concern of Yallingup Caves House.  This 
has been a learning curve for me.  I did not realise that Yallingup Caves House used to be a state government 
agency and that the state hotels legislation governed the operations of such institutions.  Things have changed 
over the years, but about the only thing that has changed in the control of the land is that it is now vested in the 
Shire of Busselton. 

The legal arguments are also very complex, but they too can be broken down.  The underlying principle is that, if 
the Crown resumes land but does not use it for the purpose specified at the time of resumption, before it can use 
the land for another purpose, it must follow a procedure under which the deprived family would be entitled to 
repurchase that land.  Alternatively, the family would be entitled to have determined whether the land was being 
used for the specified purpose.  If it was not, similarly, the family could become entitled to repurchase the land.  
Put simply, if the Government said in 1938 that it would resume the land for a particular reason and then did not 
use the land for that reason, the family that it took the land from under law would have the right to take back the 
land under particular terms.  It is quite clear that the Government is seeking to deprive the Hammond family of 
that legal right.   

As I said earlier, the history of the matter is interesting and it seems to date back almost to the turn of the 
century.  Official correspondence dating from around 1938 indicates that the resumption or acquisition of the 
land had been on the books for some 30 years even at that time.  I shall quote from a few letters because they 
provide interesting background and underline a very salient point which I shall make later on.  Even in 1938 it 
was quite clear that there was a degree of uncertainty as to whether the land should be resumed.  I have a copy of 
a memorandum from the Under Treasurer dated 24 March 1938, which reads - 

I submitted the papers to the Hon. the Treasurer, who stated that it was not desired that the resumption 
be proceeded with. 

When I looked at correspondence from around that time, it was clear that the matter had been dealt with in 
earnest for about a decade.  However, it had been an issue for probably about 30 years before that, and it still had 
not been resolved.  In 1938 the matter came to a head.  The correspondence gives some indication of what the 
land was acquired for at the time.  A memorandum from the town planning commissioner, dated 14 February 
1938, again to the Under Secretary of Lands, reads - 

I attach a copy of a memorandum forwarded to the Under Secretary, Premiers Department.   
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You might care to take co-operative or concerted action to have the matter looked into.   

It would be rather late for resumption to be made if the private owner decided to present a plan of 
subdivision to the Town Planning Board for approval.   

On 12 February, the town planning commissioner wrote a letter to the secretary of the Premier’s department, 
which read - 

It has been brought to the notice of the Town Planning Board that the privately owned Lot 269 lying 
immediately to the west of the Caves House is about to be developed as a week end resort for campers 
and semi-permanent buildings erected.   

It was resolved by the Board to bring this under your notice and the notice of the Department of Works 
and Lands with the view to the land being resumed . . .  

Further, if shacks or weekend cottages were erected along the water course it would mean that the view 
from the Caves House would be spoilt.   

A recommendation for the resumption of this land was made some nine or ten years ago and no action 
was taken . . . 

I would urge and strongly recommend that immediate resumption of this area take place, otherwise the 
value of public expenditure at the Caves House will, to a great extent be minimised, and the value of the 
locality weakened for tourist attractions. 

That is a very important piece of correspondence, as was the memorandum dated 14 February that urged action.  
Those very senior bureaucrats said quite clearly that they were worried that the land might be developed for 
short-term accommodation for private gain.  We would call such developments today chalets and caravan parks.  
People in 1938 were very concerned that a private person or organisation might operate short-stay 
accommodation.  

I have another memo dated 21 February 1938 to the Under Secretary for Lands from the General Manager of the 
State Hotels Department, which states -  

You recently were making enquiries regarding the acquisition of land fronting the Caves House 
Yallingup.   

You will notice from the file that this is a matter which has been repeatedly given consideration for over 
30 years past.  The situation today is far worse than ever it was, and the acquisition of the land is a 
public necessity.   

Another senior bureaucrat of the day said that this matter had gone on for 30 years - the point I made earlier - 
and was coming to a head, and a decision needed to be made; and he made a firm recommendation along those 
lines.  There was correspondence on 23 February 1938 from the Under Secretary for Lands to the Minister for 
Lands.  It reads -  

The Town Planning Commissioner referred to me the question of the resumption of certain private land 
adjoining the Yallingup Caves House.  This is freehold land, and if resumed would be resumed by the 
Public Works Department, but the question of whether the land is required is a matter for the State 
Hotels or Tourist Department.  The Town Planning Commissioner apparently referred it to the 
Secretary of the Premier’s Department.   

I understand from the State Hotels Department that they endeavoured to have this land resumed some 
years ago, but nothing was finalised.   

As the Caves House is being rebuilt, it certainly seems that the erection of shacks and weekend cottages 
nearby would be undesirable, but it is not actually a matter for this Department.   

Again, a senior bureaucrat said that the matter had been going on for some time and indicated one of the 
potential benefits of the State acquiring the land at that time.  One further letter dated 3 March 1938 to the 
Minister for Works from his chief secretary states -  

The acquisition of this valley of 96 acres is most desirable from every viewpoint, but really becomes an 
actual necessity when viewed from the point of view of our sewage disposal, which has for many years 
past polluted the stream which runs through the property.   

A number of reasons were proposed for the resumption of the land.  The most telling part is the fact that at an 
official level there was strong resistance to this land being used for short-stay accommodation by any private 
operator.  Anyone who has been to Yallingup today - I suggest that most members, if not all, have been into the 
town site of Yallingup - would have passed a caravan park.  It may interest members to know that a large 
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proportion of the land on which that caravan park is situated comprises part of the land that we are talking about.  
Sixty-four years after all these processes were commenced, when all these senior bureaucrats said that the State 
needed to get hold of this land and that one of the reasons for that was that they were worried that it would be 
used for short-stay accommodation by a private operator, it is being used by a private operator for short-stay 
accommodation.  It is being used for a purpose which, according to this correspondence, was one of the reasons 
that a number of these bureaucrats supported the resumption of the land; that is, to prevent the use of the land for 
short-stay accommodation.  Can members imagine the frustration of the Hammond family when this land was 
resumed from the late Thomas Garfield Hammond and his family and was not used for the designated purpose 
set out; that is, public recreation grounds?  Can members imagine the family’s frustration when the 
correspondence indicates clearly that the officials at the time did not want the land used for short-stay 
accommodation, but over the years that has been allowed to happen?  Can members imagine their frustration 
when they were told that the land needed to be resumed for the community benefit or whatever it might be?   

Let us go back in history 64 years to when the caravan park land was virgin bush and was not being used for a 
caravan park and chalets.  I can genuinely understand the frustration of the family when it has seen how events 
have unfolded over the years.  I have a plan of the area that clearly shows the extent to which the caravan park 
encroaches on this land.  A very rough calculation indicates that around 30 per cent of the resumed land is now 
being used for a purpose that these senior officials in 1938 were frightened of and were saying that the land 
should not be used for.  In addition to the caravan park, there is car parking and pathways.  I might be wrong, but 
I think there is also a sewerage line.  It has even been used for local fire brigade services in the past, and it might 
still be used for that purpose today; the member for Vasse knows the area better than I.  All the uses that this 
land has been put to were not the purposes for which the resumption was intended.  In one case - that is, the 
caravan park - it is a purpose which was specifically mentioned by senior officials at the time and which the 
correspondence reveals they hoped the resumption would specifically preclude.  I seek leave to incorporate the 
diagram in Hansard.   

The ACTING SPEAKER (Mr Edwards):  May I have a look at the plan first?  I see no reason that it should not 
be included in Hansard.   
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Mr BARRON-SULLIVAN:  The next point is that the resumption ultimately was listed as being for public 
recreation grounds.  Without taking the matter into a court environment, it is difficult to explore this in a legal 
sense.  However, I thought that commonsense would determine that that is an objective that has never been met.  
When I visited the area, I saw no large cricket pitches, football ovals or anything that could remotely be 
construed as public recreation grounds.  These are not matters to be resolved in this Chamber.  They are legal 
questions that need to be resolved in the courts.   

[Leave granted for the member’s time to be extended.]  

Mr BARRON-SULLIVAN:  One would think that the family and anyone in this State would be able to rely on 
the rights provided to them under sections 29 and 29A of the Public Works Act to take any action to the Supreme 
Court and to have the matter listed for trial and resolved in that way.  This legislation will improperly extinguish 
those rights for the Hammond family, but not for any other family.  Anyone else who might entertain action that 
relates to sections 29 or 29A of the Public Works Act will not be prevented from doing so under this law.  This 
legislation clearly deals with one family in relation to the questions about this one piece of land.  Not only will it 
improperly extinguish those rights, but also it will do so retrospectively.  This is the point which the member for 
Vasse made very strongly earlier, and which the member for Murray-Wellington reiterated.  One would think 
that in this day and age, any Parliament and any Government would think twice before bringing into this 
Chamber legislation of a retrospective nature, especially in this case.  My understanding is that the matter had 
progressed in a legal sense.  It had taken some years to do so.  The matter was nearing some sort of resolution in 
the courts.  One would think that the Parliament would allow the courts to hear the matter and adjudicate 
accordingly.  No, again, the Attorney General has decided that retrospective action will be taken to cut off the 
Hammond family’s access to the courts.  As I said earlier, no-one else will be affected in this way.  Anyone else 
who wants to rely on sections 29 and 29A of the Public Works Act will not be prevented from doing so; nor will 
anyone be touched by the retrospective restrictions that will be imposed on the Hammond family.  

This legislation can be best described as uniquely discriminatory and an extraordinary legal priority for a 
Government in this day and age.  It is mind boggling that the Government should introduce into this Parliament 
legislation to prevent a family from having access to the courts.  I stress again that any member affected by a 
resumption under the Public Works Act or who has been entitled to exercise the rights provided by sections 29 
and 29A of that Act, where necessary, can have their rights determined judicially.  The Hammond family will 
not have that right.  They are being precluded by this legislation.  It is that simple.  
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Earlier this year, Hon George Cash, one of our upper House colleagues and one of the ministers the Attorney 
General has had in his sights on this matter, said publicly - 

The proper place for resolution of the issues is the Supreme Court of Western Australia.  

That takes me back to what I said at the outset.  The issue is not about determining the matter.  The Opposition is 
not arguing in support of the Hammond family’s legal access to that land; nor is the debate, if the family is 
entitled to have that land returned to it under particular terms, about determining the nature of those terms.  The 
Opposition is arguing in support of giving that family its fair day in court.  When considering this matter in July 
1994, a Supreme Court judge stated in part - 

I am of the view that the plaintiff (Mr Hammond) has demonstrated that there is an arguable case, and 
he should be entitled to his day in court.   

He further stated - 

It seems to me that the plaintiff has raised an arguable issue that ought to go to trial and is not a matter 
that should be summarily dismissed. 

In view of the fact that the courts are considering the matter and that a Supreme Court judge has said that it is an 
arguable case, surely the Parliament should butt out and let the Hammond family have its day in court.  
However, eight years after those comments were made in the Supreme Court, the Attorney General has urgently 
introduced legislation, three days before a recess, to retrospectively deprive that family of its rights.  I again ask: 
why the priority for this legislation?  What is the motivation?  Why is the Attorney General not keen to allow the 
Hammond family its fair day in court and for the matter to be dealt with through proper legal procedures?  We 
can only wonder whether this process amounts to an admission that Mr Hammond’s allegation of unlawful use 
of the land might be valid.  Are there concerns in government ranks that the Hammond family might win in 
court?  Is that why we are dealing with this today?  Has advice been given that the family has a strong case so we 
must head them off at the pass by preventing it from having access to its rights under section 29 of the Act?  We 
must wonder whether perhaps the Attorney General thinks the Hammond family might have that success in 
court, so he is prepared to take this extraordinary action of introducing retrospective and uniquely discriminatory 
legislation. 

At the request of the State Hotels Department in December 1938, the Crown resumed approximately 33 acres, a 
bit more than 13 hectares, of land at Yallingup from Mr Thomas Garfield Hammond.  At the time of the 
resumption, that department was running a trading concern at Caves House under the State Trading Concerns 
Act.  As I mentioned earlier, the purpose of the resumption was stated to be public recreation grounds.  That 
purpose seems inconsistent with the information contained in correspondence that has passed since then between 
various government departments.  It also appears inconsistent with the functions of the department as described 
in the State Trading Concerns Act.  I understand that the resumption has at times been described as a fraud 
against Mr Hammond.  Between 1938 and 1963 the resumed land was under the control of that department.  For 
the reasons I explained earlier, in 1963 the land was vested in the Shire of Busselton.  Of the resumed land, 
almost three hectares were used for roads, parking, a fire brigade depot and a caravan park and camping area.  
Although it is vested in the local shire, it is leased to a private lessee and operated as a private concern.  The 
balance of the land has not been used for any purpose and remains more or less as it was in 1938; albeit under 
the control of the Shire of Busselton as some form of reserve.  

The Public Works Act, which contains the provisions that enable people whose land has been resumed to 
become entitled to repurchase the land if it is not being used for the purpose for which it was resumed, is the 
legislation that I understand has been relied on to some extent by the Hammond family to launch its legal 
argument.  Since 1988, the Hammond family has been attempting to exercise its rights under the Public Works 
Act.  However, this Bill will extinguish those rights entirely.  If enacted it will be retrospective and uniquely 
discriminatory.  It is aimed solely at the Hammond family.  It is not aimed at previous ministers or the Liberal 
Party.  It is extraordinary that we are debating legislation to deny one family access to the courts.   

Various media statements have been released by people on both sides of politics.  The member for Vasse 
touched on that and on comments by previous ministers, so it is not my intention to discuss them at this stage.  
However, I understand that members on this side of the House, particularly when in government - Hon George 
Cash when he was a minister and Hon Doug Shave - were acting to ensure that the Hammond family could have 
its day in court on the basis that the family was entitled to have access to the legal provisions on which other 
people throughout the State rely.  In other words, the Government of the day was simply enabling the matter to 
be dealt with outside the political arena in a judicial and objective manner.  However, politics has entered the 
arena.  The Attorney General has brought this matter into the Parliament.  Most people would argue that 
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something like this should not be dealt with in a political arena; it should be dealt with objectively by the courts 
and the Hammond family should be entitled to the same legal redress under the terms of the Public Works Act as 
any other citizen in this State.  In summary, in 1938 that land was resumed for public recreation purposes.  
However, the bureaucrats at the time are on record - I have read out a number of letters - stating that they do not 
support the use of that land for short-stay accommodation operated by a private entity.  Yet that is precisely what 
30 per cent of that land is being used for today.  If members forget the legalities and look at the morality of this, 
they will surely conclude that Parliament is not the place to deal with this matter; it should be left to the courts, 
and the Hammond family should be entitled to its day in court.  
MR McGOWAN (Rockingham - Parliamentary Secretary) [5.30 pm]:  I support the Government’s Bill on this 
important matter.  I will respond to some of the Opposition’s remarks on the significance of this matter.  
Members opposite indicated that this issue is not important to this Legislature or the people of the State.  
However, it is an important matter and one that has to be dealt with by this Legislature.  This issue involves a 
piece of land that is very important to a large number of people living within this State.  It is very desirable that 
the land be kept in public ownership in the public interest, and it is entirely appropriate for this Parliament to 
deal with this matter.  The other reason that it is important that this House deal with this matter - I will go into 
more detail later - is that this Bill addresses some improper actions on the part of ministers in the previous 
Government.  In dealing with improper actions on the part of ministers, the Government has to use measures that 
it otherwise might prefer not to use. 
The Deputy Leader of the Opposition said a moment ago that the Hammond family, who I have very little 
knowledge of and have nothing against, has been subjected to something that has not been done to anyone else.  
I beg to differ with the member for Mitchell on that point.  I say that because the Limitation Act 1935 applies to 
everyone.  Numerous cases have never come before the courts because of that Act.  The use of the Limitation 
Act has been a matter of some debate throughout this State and common law countries generally.  It has 
generally been held to be an appropriate defence for a party to rely upon that Act.  I pose the question to the 
Opposition that if its course of action were to prevail and a family profited from the improper actions of two 
ministers and also received a windfall profit - 

Withdrawal of Remark 
Mr OMODEI:  I ask you, Mr Acting Speaker, to rule on the use of the words “improper actions of two 
ministers”, when both ministers are no longer members of this House and are unable to defend themselves.  I 
believe the member is reflecting on their integrity.   
The ACTING SPEAKER (Mr Edwards):  There is no point of order.  The member is expressing an opinion as 
part of the debate.  

Debate Resumed 
Mr McGOWAN:  I am interested that the member for Warren-Blackwood is such a fan of, and has such 
admiration for, the former member for Alfred Cove, Hon Doug Shave.  I am interested to pick up that little piece 
of Liberal Party factional information from the member for Warren-Blackwood.  As I indicated, this matter turns 
on the use of the Limitation Act.  That Act has been the subject of debate throughout the community.  In fact, I 
am holding a report by the Attorney General, Hon Jim McGinty on limitation law reform, which was brought 
down in May this year.  The first paragraph of that report is quite pertinent to this debate.  It reads - 

The fundamental tenet of fixed time periods running from the date of accrual of identified causes of 
action should be retained, though with significant modification in the case of claims for personal injury.  
The current varying lengths of limitation periods should as far as is practicable be rationalised by 
setting them at six years.   

There is not a set rule in cases under the Limitation Act in this State.  The report indicates that a generalised 
provision for a six-year limitation period be inserted in the Limitation Act as part of the reform of that Act and 
that an exception should be in place only in the case of personal injury.  The report indicates that in some cases 
of personal injury, particularly in the case of latent injury or disease, a cause of action in court should be deemed 
to have accrued not when the injury or disease occurred but when it first manifested itself in a not insignificant 
form, and that the second period of limitation should be for a period of three years from when the victim became 
aware of that situation.  In this State, limitation law is accepted and limitations must be in place as a matter of 
good public policy.  If causes of action are allowed to stay in place indefinitely, without these provisions people 
will be able to bring before the courts causes of action that may have come about dozens, scores or hundreds of 
years ago.  That would create an untenable and unworkable situation in our State.  The Government is attempting 
to reform these laws to put in place a standard six-year limitation period with the exception of personal injuries 
cases, which is a good thing  
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Mr Sweetman:  And native title.  

Mr McGOWAN:  I will deal with that later.   

The only other area that I can recall in which no limitation exists is in criminal cases, which is for good public 
policy reasons.  No-one in this debate has indicated that in 1938 the State was undertaking any criminal activity.   

I make the point about the waiver put in place by Hon George Cash and the former member for Alfred Cove, 
Hon Doug Shave, that no business, individual or Government would, in these circumstances, in any logical sense 
waive a valid defence in this matter.  Why would the Government waive its rights, and those of the people of this 
State, to land estimated to be worth $70 million?  No business would ever do that.   

Mr Omodei:  Is that the value of a high-rise hotel?   

Mr McGOWAN:  I fail to see the point. 

Mr Omodei:  On what was that comment based?  What was the zoning?  How did it get to $70 million? 

Mr McGOWAN:  That value has been placed on it by people who are aware of the land in question.  As the 
member knows, Yallingup is a very desirable location.  Although I have been to Yallingup, I cannot recall the 
land in question.  However, I do know that it is a very desirable piece of land - it has been valued at $70 million.  
Of course, it may not be worth that much.  Mr Hammond would acquire it for $3 500 if the strategy instituted by 
Hon Doug Shave and Hon George Cash were to be implemented.  Giving away such valuable land would be 
highly irresponsible on the part of the State and those two former ministers.  On occasions Governments have 
waived their rights on matters of significant public policy.  I recall one or two personal injury cases involving 
people who served their country in war, and certainly in times of danger.  There were significant public policy 
reasons for giving up rights under the limitation legislation in those cases.  In this case, the Government believes 
that there is no significant reason to do so.   

In 1988, Mr Hammond sought from the Western Australian Supreme Court a declaration about his entitlement to 
have his application referred to the Governor in Executive Council with the aim of having the land handed over 
to him.  I do not blame Mr Hammond for pursuing that course of action; in his position I would probably 
consider doing the same thing.  It is an interesting prospect.  The original resumption took place in 1938 and Mr 
Hammond initiated the action in 1988; that is, 50 years later.  If I believed I had some chance of succeeding in 
acquiring tens of millions of dollars worth of land for $3 500, I would be tempted to give it a try.  However, the 
issue is why a Government would give away tens of millions of dollars worth of public assets for $3 500.   

The Government of the day contested Mr Hammond’s application and relied upon the limitation defence that 
was available to it.  In 1992, when the case was eventually heard by the Supreme Court, the Government was not 
prepared to waive that major defence.  By that time, 54 years had elapsed since the land had been resumed by the 
State.  The limitation legislation has been the subject of various interpretations, but the period in question was 
either one year or six years, depending on the course of action Mr Hammond wanted to pursue.  According to 
my calculations, at the outside the limitation window would have closed in 1944.  The action was commenced in 
1988, which was 45 or so years after that expiration.   

Mr Hammond subsequently appealed to Hon Doug Shave and Hon George Cash, who was then Minister for 
Lands.  Hon George Cash decided that the state solicitors should not have Mr Hammond’s litigation struck out 
on the basis that it was statute barred.  In 1997, at Hon Doug Shave’s request - he had by that stage become the 
Minister for Lands - a meeting was held between the former minister, Hon Doug Shave’s chief of staff and 
Department of Land Administration officers.  Subsequent meetings were held involving the same people, as a 
result of various discussions with Mr Hammond.  The Crown Solicitor’s Office wrote to Mr Hammond’s 
solicitors on 22 January 1998 advising that it had been instructed to withdraw the State’s limitation defence.  
Various other mechanisms were put in place and other events transpired; it was a very complex issue.  
Essentially, Hon George Cash and Hon Doug Shave indicated that they did not want the Crown Solicitor’s 
Office to rely on the limitation defence.  I believe that Hon George Cash has provided an affidavit confirming 
that and revealing that numerous discussions took place between the then ministers and Mr Hammond.   

The waiving of the limitation significantly weakened the State’s position.  The State could no longer rely on the 
limitation defence which was available and which was recommended by government officers.  Hon Doug Shave 
and Hon George Cash have not been entirely open about the basis of their decision.  Because of their 
intervention, the State can no longer rely upon a defence that had been available to it.  This case brings into 
question the use of executive power.  Hon George Cash and Hon Doug Shave had the capacity to provide an 
enormous windfall to an individual, but at public expense.  The land is used by the people of Yallingup and it 
comprises very attractive bushland.   
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I am reminded of a case in which Hon Peter Foss, the then Attorney General, allowed the death of Lang Hancock 
to be referred to the Supreme Court.  The Coroner subsequently took over the inquest.  I am also reminded of 
that decision by Hon Peter Foss because various newspaper articles around that time stated that Ms Gina 
Rinehart attended many 500 Club functions and Liberal Party - 

Points of Order 

Mr OMODEI:  This matter has no relevance to the matter before the House at the moment.  We are talking about 
the Yallingup Foreshore Land Bill and not Gina Rinehart.  

Mr McGOWAN:  I am drawing an analogy between the use of executive power on the part of the former 
member for Alfred Cove and Hon Peter Foss.  I will make some pertinent points about how that executive power 
must be used without undue influence from outside parties.  

The ACTING SPEAKER (Mr Edwards):  There is no point of order.  I accept the argument that the member for 
Rockingham put forward and ask him to keep in mind the content of the Bill. 

Debate Resumed 

Mr Omodei:  The member for Rockingham is muckraking.  

Mr McGOWAN:  I am not muckraking.  Everyone knows of the circumstances -  

Mr Omodei:  I could give you dozens of circumstances.   

Mr McGOWAN:  The member regularly does.  Everyone knows that that particular referral to the Coroner’s 
Court was made under the influence of Gina Rinehart.  Is it a coincidence that Gina Rinehart was also a major 
donor to the Liberal Party?  She was a close confidante of members of the Liberal Party and, subsequently, the 
Attorney General referred that matter to the Coroner’s Court; such a decision had not been made by previous 
Attorneys General, despite the urging of Gina Rinehart.  We all know the consequences.  An embarrassing farce 
took place before the Coroner’s Court, which involved allegations of witness payments and people not being 
entirely honest about those matters.  This put the circumstances surrounding the death of Lang Hancock on the 
national stage.  I am drawing the analogy that a minister - Hon Peter Foss - made a decision against all advice 
and the decisions of previous Attorneys General.  I recall that for many years Richard Court, the former Premier, 
resisted calls to refer this matter to the Supreme Court to enable it to be referred to the Coroner’s Court.  
However, he eventually caved in to political pressure.   

In the case relating to this Bill, Hon Doug Shave was regularly pursued by Mr Hammond about this matter.  I 
believe that Hon Doug Shave caved in and used his executive power in a way that he should not have; he should 
have resisted this call, in the interests of good public policy in this State.  When the Leader of the Opposition 
rises to his feet I will ask him whether there was any Liberal Party influence in this matter.  Was Mr Hammond a 
friend of the Liberal Party?  I understand that newspaper articles indicate that Mr Hammond may well have had 
Liberal Party connections in south west branches.  Are these matters true?  I invite the Leader of the Opposition 
to advise us whether Mr Hammond has been involved with the Liberal Party in that area and whether he was a 
significant figure who had access to those two ministers on that basis.  The Leader of the Opposition can deny it 
and if he does, I will accept his word.  That will put the matter to bed.  However, a number of people around the 
place have indicated that this is the case.  

Mr Johnson:  You are insinuating quite a few things.  

Mr McGOWAN:  I have heard that that might be the case, and it is very relevant to this debate.  If members 
opposite are to run the argument -  

Mr Johnson:  Do not come in here unless you are prepared to back up your arguments.  

Mr McGOWAN:  It is for members opposite to say that the statement is not true.  I have been advised that it is 
true. 

I do not hold it against Mr Hammond if he is a member of the Liberal Party; that is all well and good and I 
encourage people to be involved in politics.  However, it is pertinent to the reason that Hon Doug Shave decided 
to give up tens of millions of dollars of state assets and to give away a valid defence, which is unheard of.  I will 
accept the word of the Leader of the Opposition if he indicates that there is no truth in that particular matter.   

The Hammond family may well have suffered from injustice in one area.  Since being advised by Hon Doug 
Shave in 1997 that the limitation defence would not be relied upon, Mr Hammond has pursued this matter 
through the courts at considerable expense to himself and his family.  I am pleased that clause 7 of the Bill 
provides for the Treasurer to make what is, in effect, an ex gratia payment to anyone who may have incurred 
legal costs in regard to the Yallingup foreshore land.  That provision may assist the Hammond family with any 
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expenses they may have incurred on the basis of the unwise advice given by Hon Doug Shave in 1997.  I hope 
that the Attorney General and the Treasurer take note of that provision to assist that family with the expenses 
they may have incurred on the basis of that advice.  The alternative option for the Parliament was to enable this 
matter to go to court, although it never should have.  It was a mistake that has never been properly explained.  
When the Leader of the Opposition rises to speak, I will ask him to explain that decision and whether there was 
any undue influence on or improper motives on the part of these ministers when they made their decision to give 
up the limitation defence.   

It is unheard of for a State Government or any party to give up a valid defence, some 40 or 50 years after that 
defence has accrued, in relation to an asset of such significance.  The State made a decision to go down the 
legislative path, and that decision had precedents in Parliaments and systems of justice such as ours.  The 
alternative was for the people of this State to look forward to the potential loss of an asset worth between 
$50 million and $70 million for the price of $3 500. 

MR OMODEI (Warren-Blackwood) [5.59 pm]:  This Bill has attracted my attention because it involves an area 
that I know about and have frequented from time to time.  The Hammond family are known to me, and Garth 
Hammond in particular through his involvement in the Liberal Party in the lower south west over a long period.   

I find it disconcerting to listen to government members making an attack on two former ministers because they 
responded to a request. 

Sitting suspended from 6.00 to 7.00 pm 

Mr OMODEI:  I am disturbed about the thrust of the Government’s proposed legislation, because if a person 
owns a piece of land and that land is resumed, by law that person has a right of appeal to regain control of that 
land, but this Government seems prepared to take away that right.  This legislation is another property tax-type 
bid by this Government.  The Labor Party will make it difficult for people who have accumulated land, either by 
good judgment or good fortune, particularly if those people have had some involvement with the Liberal Party. 

This issue goes back to the early 1930s when the Hammond family owned the land.  The land was resumed for 
public purposes and there were some requirements that that land be used only for certain things.  It was later 
found that that land was used for other purposes, such as for a camping ground and a caravan park and chalets, 
and on that basis the Hammond family initiated legal action to try to regain their land.  Yes, the land was worth a 
lot of money, depending on its zoning.  A number of comments have been made about the value of the land, 
ranging from $30 million to $70 million, depending on its zoning.  We are really talking about the rights of the 
people who owned the land originally; they owned the land in fee simple; it was taken from them by the 
Government; and they are now seeking to regain that land by means of certain legal actions.  This legislation will 
preclude people from claiming that that land was acquired invalidly in 1938; it will prevent sections 29 or 29A of 
the Public Works Act 1902 applying to the land; it will overcome the claim that the caravan park, parking area 
and bushfire brigade depot were unlawfully used by reason of a failure to comply with section 29 of the Public 
Works Act 1902; it will preclude a referral to the Governor in Executive Council under section 29A of the Public 
Works Act 1902; it will preclude the application of the current option to purchase provisions in section 190 of 
the Land Administration Act 1997; and, finally, it will provide a process by which the Treasurer can make a 
payment for legal costs incurred in proceedings to which the minister referred in his speech - that is, expenditure 
by the proponents, the Hammonds.   

This legislation is about pursuing previous ministers of the coalition Government for their involvement in this 
issue.  There is no doubt that the Hammonds were in the process of pursuing this matter through the courts; they 
sought advice and agreements from ministers Cash and Shave that they be able to continue their quest in the 
courts to try to regain their land; and those ministers in some ways facilitated that process by waiving the issue 
for the extension of time.  There is no doubt that these people have worked long and hard to try to regain their 
property.  The Government has embarked on this process of creating a specific Act of Parliament to deal with 
this issue, which means that the Hammond family will be precluded from pursuing it to finality. 

The Hammond family was pursuing its day in court so that the court could determine whether it had a right to 
this property rather than the Parliament.  The legislation will be retrospective.  It is discriminatory in that it will 
ensure that the Government’s position is strengthened and this family will be precluded from regaining this 
property.  I do not care how much the land is worth.  People have purchased land in fee simple for very little and 
that land has increased in value over time until, in some cases, it is worth millions of dollars.  In the end, these 
people cannot take that money with them.  I suspect that the zoning of this land is such that the land will not be 
very valuable, anyway.  Under the coalition Government’s Bushplan and its continuation under the current 
Government, a lot of land around Western Australia was zoned for public open space, for protection or whatever 
reasons, which had the effect of devaluing that land.  During the time of the coalition Government large tracts of 
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land were zoned in this way, with which I disagreed.  I believe that if somebody’s private property is rezoned 
and devalued, he should be compensated.  This sort of thing has been going on for a long time.   

I am worried about this legislation because it will set a precedent.  For a start, it means that if a person is in any 
way connected politically to a party other than the Labor Party, his land, no matter under which tenure it is held, 
is at risk.  I mention that a number of very valuable properties that are environmentally sensitive are held in fee 
simple; in other words, they are currently under freehold title.  Any Government could identify that land and 
resume it at a valuation and with a zoning that would be to the detriment of the land-holders.  Many of these 
pieces of land have been purchased by or bequeathed to people and have accumulated value.  The people who 
have acquired that land have paid rates and taxes for it while it has increased in value.  A case in point is land 
known as Chapman Brook in the Augusta-Margaret River Shire.  This land was on a very old title owned by an 
American company and later purchased by the local government.  This was during the time of the previous 
Labor Government.  As a matter of fact, the local government authority intended to subdivide the land and create 
a special residential area within the forest adjacent to Chapman Brook, a tributary of the Blackwood River - an 
absolutely beautiful spot in the lower south west.  The local government decided that it would apply for this 
rezoning for special residential purposes in amongst the trees and adjacent to Chapman Brook.  The Labor Party 
was in power at the time and Julian Grill was the minister for the south west.  The shire received special 
treatment and a bridge was even built across Chapman Brook.  People could travel through Chapman Brook and 
down a potholed old road to get to a double-lane bridge, which was called Grill’s double crossing.   

That was close to the 1989 election.  The Government of the day decided it would not agree to the local 
government’s proposal to create a special residential area.  Therefore, the shire sold the property to an 
established family in Augusta who decided to apply for a special rural zone with smaller locations within the 
3 000 acres.  The family wanted about only 200 acres.  It wanted to cede the rest of the land to the Crown on the 
basis that it would be allowed to create a development.  Although I am straying from the issue, I want to make a 
point.  Suddenly, a rare and endangered white-bellied frog was found in the area.  I forget its Latin name.  The 
frogs make a noise only during the mating season.  That discovery precluded the owners from developing the 
property.  They were not allowed to raise cattle, clear the land or conduct any kind of residential or rural-
residential type of development.  Therefore, the family offered the land for sale to the Government.  Finally, 
after six or seven years of negotiating with the State Government through the Department of Conservation and 
Land Management and with the Commonwealth Government through the environmental department, the family 
sold the property for about $2 million less than what it was worth.  It was a large tract of land.  The family was 
almost blackmailed into that position.  I can imagine that in a similar situation under this Government, that 
family probably would not have got any money at all.  The land would probably have either been resumed under 
the normal resumption of the Department of Land Administration process or under an Act of Parliament similar 
to this.   

I will not mention the number of very valuable properties next to the ocean I know of, particularly in my 
electorate, for fear of the Labor Party identifying them and introducing similar legislation to this.  This Bill sets a 
dangerous precedent.  It is more about attacking previous ministers of the Crown rather than properly dealing 
with the issue.  The issue at stake is the people’s right to own their property.  If the Government resumes a 
person’s property for a specific purpose, he should be entitled to expect that the property will be used for the 
purpose for which it was resumed.  However, in this case, that did not occur.  The family saw that it was not 
being used for that purpose and, albeit at a late stage, chose to try to reclaim the property through the courts.  If a 
similar situation occurred to any member or relative of a member of this Chamber, he or she would fight like hell 
and do what the Hammond family is doing.   

The land in question is unique.  I do not know its value.  If the Government wants to limit the amount of money 
the Hammond’s would make if they were to regain the land, it should do it through the planning process.  The 
Government should make sure that sensitive land is protected under either the town planning scheme or the state 
planning scheme.  The Government should not take land off people and then, by attacking previous ministers of 
the Crown, pretend that the previous Government’s former Ministers for Lands favoured the Hammond family.  
The Hammond family owned the land.  That is fundamental to this argument.  The Government is taking away 
the opportunity for the family to have its day in court and for the court to decide whether the land should be 
given back to the family.  If the family were to regain the land, so be it.  Another process would take place to 
determine its use.   

Whether the land is worth $30 million or $70 million is beside the point.  Some tracts of land adjacent to the 
ocean and the Swan River were bought for a pittance.  If they have been held for a period, depending on the 
zoning, they will be worth millions of dollars.  Another case that comes to mind is the situation at Coogee.  The 
skin sheds used to be located where the old power station is.  That would have to be one of the worst looking 
pieces of land.  When I graded spuds in the 1960s, I used to travel through the skin sheds at Hamilton Hill and I 
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can still remember the stink; it was a hellhole.  Today, that land would be worth millions of dollars.  Somebody 
with foresight acquired that land through the proper zoning process.  He probably had to cede a lot of it for 
public open space and, finally, after many years of thorough examination by government departments, was given 
approval to develop it.  He probably made some money out of the development.  Why would anybody do that if 
he would not make any money from it?  My philosophy is that if people make money, good on them.  They 
cannot take it with them.  If they make money and spend it, it is good for all the people of Western Australia.  
They pay taxes and spend the money in the community.   
This is a very petty issue.  The Government is pursuing this matter not because of the value of the land or for 
ownership reasons but because of its perception that two ministers in the previous Government gave somebody 
preferential treatment.  I will watch with interest to see how ex-minister Hon George Cash deals with this issue 
in the Legislative Council.  Some of the Labor Party members who have commented on this issue and those who 
are about to comment on this issue should listen to the remarks made by ex-minister Cash.  He has great integrity 
and knowledge of the lands portfolio.  He will be able to put members straight about the process involved in this 
issue.   
Although I did not intend to speak on this motion, some of the comments from members opposite rang alarm 
bells in my mind about what could happen in the future to people who own land in Western Australia.  I issue a 
word of warning to people around Western Australia who have the patience to read Hansard to make sure that 
the tenure of their land is well and truly cast in stone so that this Government cannot interfere with it.  Despite 
the sweat and toil of previous generations having made a person’s security of tenure possible, under this 
Government, because it has the numbers, if it thinks that somebody is associated with another political party, it 
may decide to introduce legislation to take away the ownership of that land.  That causes me great concern.   

This Bill is about land that was owned in fee simple by the Hammond family prior to 1938.  The land was 
resumed for a particular purpose by the Government of the day, but was put to another use.  I believe that family 
has every right to have its day in court to put its case to the judiciary in Western Australia - not to the Parliament 
- to make sure that it has a fair chance to regain ownership of this land.  That is not what this legislation is about 
and I oppose it.  

MR BARNETT (Cottesloe - Leader of the Opposition) [7.18 pm]:  When members of this Chamber become 
ministers of the Crown, they have to take a step above their political interests.  I would like to think I did that as 
a minister of the Crown and I would like to think that members of the Labor Party would do that.  Occasionally, 
during my eight years as Leader of the House, matters came before this Parliament that I thought were overtly 
political, including the contents of second reading speeches and ministerial statements.  When I was able, I made 
sure they were rewritten and depoliticised.   

When speaking as minister of the Crown, a minister speaks on behalf of Western Australia, not on behalf of the 
Liberal Party, the Labor Party or any other group.  Having read the second reading speech of the competent 
Attorney General, I find the third last paragraph disappointing.  He states -  

However, the reality is that this Yallingup land, which was set aside for public use 64 years ago, rightly 
belongs to all Western Australians. 

That sentiment is quite proper to present.  However, he goes on -  

Unless this Bill is enacted, this Yallingup land could be lost to a private claimant because of the actions 
of the two former Liberal ministers Hon George Cash and Doug Shave. 

That is not a proper statement for a minister, regardless of his politics, to make in a second reading speech.  A 
minister of the Crown is representing the State of Western Australia, and what a minister says in a second 
reading speech has a status in the courts.  A second reading speech is not an opportunity to try to score political 
points.  Governments, no matter of what political persuasion they may be, from time to time inherit difficult and 
unresolved issues.  This is one of those issues.  It is an issue that the previous Government grappled with and 
debated.  There are points of view, some for and some against.  It is not an easy issue.  The fact that the 
Hammond family had an association with the Liberal Party seems to have driven the current Government into a 
tail spin in the belief that some sort of political favour was being done.  Although I was not close to this issue, I 
assure members that was not the agenda.  The agenda was to try to resolve the matter in a fair and reasonable 
way.  

Whatever the outcome of this legislation or of what is deliberated in the courts, I have no doubt that the land will 
remain in public use.  The land is unlikely to ever be rezoned for private residential development and to realise 
an actual or notional value of $70 million; however, it probably has a value above what was paid for it in the 
1930s.  However, that is not the point.  The point is the land was acquired under a particular set of conditions.  
The land today is valued highly by the community.  I have no hesitation in saying the land should remain in 
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public use as public recreational space.  However, to achieve that now, given the history, may not be so simple.  
This is a case in which perhaps the public interest of 2002 for public open space and recreation use contradicts 
what has happened to this family.  It is not appropriate for this Parliament to take upon itself the role of resolving 
a legal commercial property dispute.  The Parliament should not do that, and Governments should not do that.   

As members will be aware, the land comprises about 13.5 hectares of highly desirable beachfront land at 
Yallingup between Caves House and the beach.  The land was resumed in 1938 - a long time ago - from Thomas 
Garfield Hammond, the father of Garth Hammond, who is now the executor of his father’s estate.  In its highest 
value as residential use, the land would have a notional value of $70 million.  As I have said, this land will not be 
rezoned residential; therefore, the $70 million is a fanciful figure in many respects.  However, the land has a 
value, whatever its use, above what would have applied in the 1930s.  Mr Hammond senior was paid an 
equivalent of $500 in 1938 for the land.  His son Garth Hammond now claims the land was resumed illegally 
from his late father and he should be able to repurchase the land from the Government under relevant sections of 
the Public Works Act and the Land Administration Act.  He puts a value on the land according to those Acts of 
$3 600.  Again, I suggest that is somewhat of a fanciful figure.   

We have a situation in which the public or community interest - and I have been lobbied on both sides of this 
issue - dictates that the land should remain in public use and be available for the community.  The land has a 
public use value that could not possibly have been recognised or understood so well in the 1930s.  However, that 
should not be used to limit the legal right of a person to claim compensation or some entitlement.  I regret that 
this issue was not resolved in the time of the previous Government.  Equally, I am sure the now Attorney 
General wishes his predecessor in the Labor Government had resolved it.  We could go back and back.  This 
matter has gone on for decades.  It is one of those issues that an Attorney General cops.  It is not a simple issue.  
There is a lot of history to it.  As I have said, I do not think the $70 million or the residential use will ever 
happen.  I do not think the environmental and planning agencies will ever agree to that land being rezoned 
residential.  Therefore, some of the numbers are fanciful - either fancifully high or fancifully low.   

Garth Hammond commenced Supreme Court action in 1988, during the term of the previous Labor Government.  
He did not succeed.  He then commenced a second action in September 1993.  The Liberal Government was in 
power by then.  Those actions were subsequently joined in October 1993.  There were some delays between 
1993 and 1998.  Mr Hammond would argue those delays were due to the representation from the Crown.  I do 
not know whether he is right or wrong.  The statute of limitations had an effect during that period.  Former 
ministers Cash and Shave decided to waive the statute of limitations.  I am not familiar with the statute of 
limitations - I am sure the Attorney General is - but there is a view in the community that the statute of 
limitations automatically brings an end to the application or action taken by Mr Hammond.  My understanding is 
that the statute of limitations is a defence that may or may not be used.  It is not necessarily automatic.  There is 
a view in the Yallingup community that Mr Hammond’s time has run out; the guillotine has fallen.  His time has 
run out only if the State is successful in using that defence. 

Mr McGinty:  Yes. 

Mr BARNETT:  I think that has been misunderstood by people in the Yallingup community.  

Whatever the merits or otherwise of former ministers Cash and Shave, there was no obvious solution.  I refer 
particularly to Hon George Cash, because I remember his handling of the issue.  Hon George Cash grappled with 
this issue and received a lot of advice from the Department of Land Administration and Crown Law about how 
to handle it.  Most people would agree that this land should be part of the conservation estate.  However, if that is 
the case, it should have been used for that purpose.  Part of this land is used for a caravan park.  It has a road 
through it.  

Mr Omodei:  It also has a fire brigade depot. 

Mr BARNETT:  Yes.  It has not been used for the purpose for which it was acquired.  What should have 
happened but unfortunately did not happen is that the Government, having acquired this land under compulsion 
for recreation purposes, should have used it for that purpose.  Successive Governments over the decades are at 
fault for not doing that.  Therefore, it is little wonder that the family is saying, “Fair go.  We have a right here.  
You acquired the land compulsorily.  You have not used it for the purpose for which you acquired it.  Therefore, 
we have some legitimate claim.”  The family has a case.  I do not know how strong or how weak the case is, but 
the family has a case.  As the court proceedings went on, there were successive delays and complications.  We 
need to bear in mind that an individual with limited resources is up against the State.  It is expensive to mount an 
action like this.  Delays occurred for whatever reason - I do not know whether it was the fault of the Hammonds 
or the Crown - and the statute of limitations came into place.  We made a decision when in government, after a 
lot of thought and a lot of debate in Cabinet and in various meetings, that because the elapse of time was due as 
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much to the delays in the court and the legal process as anything else, the State should not use the statute of 
limitations to prevent Mr Hammond from having his day in court.  That is not an unreasonable position.   

It is not a matter of whether I support Mr Hammond or not.  I am largely ambivalent on that.  However, I believe 
that one way or another, the land should remain in public ownership and be used for recreation purposes.  I do 
not favour the subdivision of the land.  Equally, that is now the responsibility of the State, having failed over the 
decades to use the land as it was intended.  I want to make it clear that the reason the Liberal Party is opposing 
this Bill is not that we think this land should be subdivided and is worth $70 million.  We believe the land should 
not be subdivided and should be retained for recreation purposes.  However, we believe the Hammonds have a 
legitimate grievance.  They are entitled to pursue that grievance through the court.  It may well be that some 
negotiated settlement comes out of it.  If that is the case, it will not be the fault of ministers Cash or Shave.  It 
will not be the fault of this Attorney General.  It will be the fault of successive Governments over the past 40 or 
50 years, and longer, which have failed to use that land properly and resolve this issue.  I do not believe this 
Parliament should pass a piece of legislation targeted at one individual.  That is a very dangerous precedent to 
set.  With respect, the Attorney General should allow the matter to go through the courts and he should present 
his case.  At the end of the day, the State may have to reach a settlement.  I think that is unfortunate, but it is a 
fact, because previous Liberal and Labor Governments did not resolve the matter.  The current Government has 
been left with the problem.  We had the problem, but we did not bring it to a conclusion; now it is the problem of 
the current Government. 

Mr McGinty:  I would be happy for the people to have their day in court.  If the State were to lose, so be it.  The 
only reason this legislation has been brought into the Parliament is the waiver of the statute of limitations.  The 
weakness in the argument put by the Leader of the Opposition - I thank him for allowing me to make this point - 
is that in 1998, the litigation committee of the Cabinet, which included the Premier and the then Attorney 
General, resolved that the limitation defences should be employed to their fullest.  It was almost the maverick 
actions of the two ministers, contrary to the position that was ultimately adopted quite properly by Peter Foss, 
Richard Court and others, that has caused this problem.  That is the reason we have introduced this legislation.  
We would not have introduced it if it were simply a question of losing important public land. 

Mr BARNETT:  I was not on that committee, but that is not my recollection of events.   

Mr McGinty:  That is my advice. 

Mr BARNETT:  I do not doubt that.  Nevertheless, as a side observer during the years, I know it was an issue 
that people grappled with and found there was no clear way forward.  The delays in the court proceedings, for 
whatever reasons, meant that the statute of limitations could have applied.  I do not think it was fair that that was 
cut off.  I believe that Hammond should have his opportunity to go to court.  I doubt he would succeed.  That is 
my judgment as a layperson.  I certainly would not support the land being rezoned or developed for residential 
purposes.  We need to make a distinction between the community values and the like of the land in 2002 rather 
than in 1938 and how the land should be used.  That is one issue on which I suspect we agree.  Most members in 
this Parliament agree that it should be essentially for recreation, public use and the like.  That is what the people 
living in the area support.  

Another issue is that the Bill seems to limit a right in court.  That is what I object to.  Hammond should have his 
day in court.  I doubt he would succeed, but he is entitled to have his day in court.  We oppose the Bill for that 
reason.   

In opposing this legislation, the Liberal Party is not saying that it believes the land should be rezoned residential 
and sold and developed.  However, we believe that Hammond should have the right to take his case to court, and 
that, if he wins some compensation or settlement, it should not be based on the $70 million value of the land.  In 
my view, the land will never have a value of $70 million.  However, perhaps some quid pro quo could be 
negotiated.  My suggestion to the Attorney General is to try to negotiate a settlement.  I was not the minister and 
I speak with the benefit of hindsight, which puts me on a high and mighty mountain.  The way to resolve these 
issues is to try to find some agreement between the parties.  I do not know whether the Attorney General has 
endeavoured to do that.  I think it would be better to try to find a resolution through discussion.  As the Attorney 
General pointed out in his second reading speech, there is a risk in having the matter settled in court.  This 
person has pursued his case at some expense.  It is a messy issue.  I wish it had been resolved 30 or 40 years ago, 
but it was not.  I wish we had been able to resolve it when we were in government, but we did not.  The court 
process lumbers on as it does.  It would be preferable if the Attorney General were to reach a negotiated 
settlement of this.   
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We oppose the Bill because of the precedent it creates in restricting the right of an individual citizen to pursue 
action in a court.  We do not oppose the Bill in the sense that we support the land becoming residential land, 
because we do not think it should be developed for residential purposes. 

MR HYDE (Perth) [7.34 pm]:  I strongly support the Bill.  I disagree with some of the previous speakers from 
the Opposition that this is a petty issue.  This is not a petty issue.  Members opposite may be crying wolf a bit by 
saying that this is a political issue and that if these people had not donated to a particular party - I do not care to 
whom they donated money - 

Mr Omodei:  Have they?  How do you know? 

Mr HYDE:  The member denied it.  I assume that if he denied it, he has some knowledge of it, but perhaps he 
does not. 

Mr Barnett:  The point I made - the Attorney General was not here and it was not a personal slight - was that it 
was regrettable that in his second reading speech the Attorney General referred to implied political interference.  
My gratuitous advice to the Attorney General is that he is doing a pretty good job as Attorney General and he 
should leave the politics out of second reading speeches; he should leave them for third reading speeches.   

Mr HYDE:  Perhaps that is why he has given it to me. 

Mr Barnett:  I edited a lot of speeches while I was Leader of the House.  

Mr HYDE:  The key issue is that this land was declared public land in 1938.  As the Attorney General said in his 
second reading speech and as the Leader of the Opposition reminded us - 

However, the reality is that this Yallingup land, which was set aside for public use 64 years ago, rightly 
belongs to all Western Australians.  

That is the sentiment of the majority of people in the area.  It is certainly the sentiment of the majority of people 
in Western Australia.  The majority of people voted for a Labor Government because of our green and 
environmental commitments and our commitments to public land and public open space.  Since 1938, this land 
has been public open space.  Some of the statements made by members opposite about there being a right of 
ownership, a day in court and the family being hard done by totally contrast with the rhetoric we have heard on 
issues about Aboriginal land rights and other land elsewhere in this State.  That is a contradiction that I cannot 
see being resolved. 

Mr Omodei:  That is not a valid comment at all.  That is not land in fee simple or a freehold title.  This land was 
owned by the Hammonds and was resumed by the Government.  

Mr HYDE:  That is correct.  Either the member accepts that land being resumed is legal or he does not.  He is 
now giving greater weight to the fact that land being resumed in fee simple is more important than 60 000 years 
of an inalienable, continuous right to land.  That is right in his argument.  However, we are saying that that is a 
very different argument.  This has been public land since 1938, and that issue takes precedence.   

As the Attorney General has said, the key issue is the waiver of the statute of limitations.  I am not particularly 
concerned with the actions of the ministers or whatever else members have implied about their actions.  What 
puzzles me, as somebody who watches government and who watched government at the time, is that the then 
Premier, Richard Court, and the then Attorney General, Hon Peter Foss, were involved in some sort of cabinet 
subcommittee that was considering this issue.  I do not know whether they were particularly in favour of the 
action that was taken on the waiver of the statute of limitations.  That is the key political issue - not the question 
of donations, people’s alliances or the ministers.  I imagine that the then Premier and the then Attorney General 
would have been the drivers and that their view on this issue would have taken precedence.   

Having said that, there seems to be some conflict between what some of the previous speakers from the 
Opposition have said and what I think are the very reasoned statements of the Leader of the Opposition; that is, 
he believes that this land will remain in public use regardless, even though he opposes the Bill.  We need a clear 
undertaking from a potential Barnett Liberal Government that if it happens to get into power in four, eight or 12 
years, it will not reverse this legislation and introduce legislation that will give land to one family in Western 
Australia as a private owner.  Going into an election, people, particularly those living in that area of the State and 
others with environmental concerns, need to know whether the Liberal Party will take this public land away from 
the people of Western Australia and give it to one family, or will a future Liberal Government make a considered 
payout, which will have a budget implication, to one family in Western Australia?  I will be watching future 
Liberal Party election promises and budget allocations to see how this issue stacks up financially.  I am 
heartened by the Leader of the Opposition’s statement that he believes the land will remain as public open space.  
We are talking about 13.5 hectares of prime beachfront land.  When I use the term “prime beachfront” I am 
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talking about the environmental and public use values of that land, not its financial value.  People think it would 
be worth $70 million if it were carved up for some sort of massive development.  Most of us are realists and are 
aware that that will not happen.   

I believe that the waiver of the statute of limitations is the key issue that led the Attorney General and the 
Government to decide that legislation was needed.  As has been pointed out, Governments of all persuasions 
since 1938 have ducked this issue.  This legislation will put it to rest, hopefully for good.  It is clear and proper 
that both Houses of the Parliament of Western Australia make a decision on this issue so that there can be no 
doubt about it, and so that it will not be mired down in the courts for future years.  We need surety.  People who 
believe in public open space and who believe that this 13.5 hectares is important to all Western Australians are 
rightfully calling on this Government to ensure this land remains as public open space, and to reject the actions 
of the previous Government in waiving the statute of limitations.  The legislative solution is the most effective 
and appropriate way to deal with all these issues.  It is within our Parliament’s power to make a law prescribing 
the status of land.  There are a enormous number of precedents in which the Parliament has exercised this power 
over land that is the subject of litigation.  The 1998 case of H A Bachrach Pty Ltd v The State of Queensland and 
Ors has been referred to.  For people trying to look at this issue rationally - which includes those of us who are 
new parliamentarians and who have inherited this land issue - the clearest, cleanest and fairest way to deal with it 
is for this legislation to be enacted; that is, for the State of Western Australia to make a final decision on this 
issue so that it does not clog up the courts.  

MR McGINTY (Fremantle - Attorney General) [7.42 pm]:  I thank members for their contribution to this 
debate.  The issue at the heart of this matter is whether this sort of legislation should be introduced.  Members on 
both sides take the view that in the normal course of events, legislation should not be brought into the Parliament 
to deal with the question of people’s rights to property - which is what we are talking about here - because the 
State might be in a weak position to advance its case or some jeopardy might arise from the way in which a 
particular piece of land was resumed.  What makes this particular circumstance unusual is the waiver by two 
previous ministers of the best available defence of the State.  I agree with most of the comments of the Leader of 
the Opposition on this matter.  However, the matter is very old.  The land was resumed in 1938.  Therefore, we 
must pose the question: why did those two ministers waive the statute of limitations?  In my view, it clearly 
should not have been waived.  The cabinet subcommittee on legislation of the previous Government resolved 
that the defence should not be waived, but by then it was too late.  At law, once a waiver has been granted, it 
cannot be reinstated.  If it were possible for us to revoke that waiver, which will most likely be found by the 
court -  

Mr Omodei:  Where did you get the information about the previous cabinet subcommittee on legislation?  

Mr McGINTY:  That is what I have been told.  I have not seen any minutes or anything of that nature. 

Mr Omodei:  I cannot recall any of that information coming through to Cabinet.  

Mr McGINTY:  When all these matters were presented to Richard Court and Hon Peter Foss in 1998, they said 
that the statute of limitations should be argued.  That was the correct view, and I praise them for taking that 
view.  In my second reading speech on 21 March, reported on page 8763 of Hansard, I said -  

Subsequently, the Government, which included the then premier Richard Court MLA and the then 
Attorney General Hon Peter Foss MLC, resolved on 18 October 1998 that the case should go to trial on 
defences, including the limitation defence.  All the defendants since that time have maintained that 
position.   

If it were possible for me to argue before the Supreme Court that all available defences, including the limitations 
defences - put simply, the statute of limitations - would now act in such a way as to defeat the claim, that is what 
I would do.  The problem is that, at law, once a person has waived the statute of limitations, it cannot be 
reinstated.  In our view, the statute of limitations was waived.  We think that the court would find that both Hon 
George Cash and Doug Shave waived that defence.  We cannot now argue that defence to stop a person from 
mounting a claim.  I would have no objection to allowing Mr Hammond his day in court if we had all the 
defences available to us.  If the court determined, in accordance with all legal principles, including the statute of 
limitations, that the land was improperly resumed, I would be happy for that to be the case.  However, the best 
available defence to the State was forfeited.  That crippled the ability of the State to defend this action.  The 
Leader of the Opposition commented that he thought that the State would most probably win the matter in court.  
Unfortunately, the advice of crown counsel is that that is not the case.  The conceding of those defences of 
limitations has compromised the State’s position to the extent that it would most probably lose.  That is the 
advice I have received on that.  That is the other reason we brought this matter forward.  
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Mr Barnett:  I do not doubt what you are saying; however, your justification for this legislation is that you might 
lose the case.  

Mr McGINTY:  It is not that; it is that we might lose because two previous lands ministers waived the best 
available defence of the State.  Had they not done that, the matter would have proceeded to court and we would 
not have brought in legislation to achieve this.  That is the reason for this legislation, and the advice that we 
have. 

Mr Omodei:  The reason for that was that Hammond had been in the court before 1998.  The 1997 amendments 
would have crippled his case.  Therefore, he asked that he be allowed to continue his action without being 
crippled by the 1997 amendments.  Surely that was a fair ask.   

Mr McGINTY:  No, because after the 1997 Bill was introduced into the Parliament, Mr Hammond went to the 
then lands minister and said that he wanted the Government to not only waive the statute of limitations but also 
further amend the Act.  An amendment was introduced at the last minute to accommodate Mr Hammond’s 
position.  Another concession was made to Mr Hammond to keep his claim alive.  On my legal advice, his claim 
would not have succeeded because of the statute of limitations, which was waived.  He then had a good claim, 
which would have been defeated by the 1997 statutory amendments to the Public Works Act.  Those 
amendments would have killed his claim.   

An amendment was then introduced to allow Mr Hammond to try again.  Too many concessions were made to a 
plaintiff against the State.  In my view, the ministers should have placed the interests of the State first, given that 
they were instructing the Crown Solicitor’s Office on this matter.  This is where an impropriety occurred.  The 
instructions of the ministers should not have been to waive defences that would have been exercised, and 
previously had been instructed to be exercised, in a way that compromised the position of the State.  They were 
placing the interests of this individual ahead of the interests of the State.  Their duty was to the interests of the 
State.   

In 1998, Premier Richard Court placed the interests of the State first and issued instructions to maintain the 
Limitation Act defences to fight this case, arguing that the statute of limitations applied.  There was no point in 
doing it at that stage because it had already been waived.  That is the nature of the problem.  That is why the 
Government thinks this unusual action to bring legislation into the Parliament is appropriate.  It has not been 
done lightly.  It is being done in the light of an awareness of the principal issues involved.  If it were not for 
those actions, the Government would not have introduced this legislation.  That is the reason it has been done.   

I commend the Bill to the House.  It is important legislation.  There is a common view among all members that 
the desirable outcome would be for the land to be in public ownership and not developed.  The only point of 
difference is the mechanism used to arrive at that end result.  As I said, it is something that the Government 
would argue strongly in the courts.  It feels significantly compromised in that.  Therefore, this legislation has 
been brought forward as the best tool available to achieve the end result that everyone in this House wants.  

Question put and passed.   

Bill read a second time.   

Third Reading 

MR McGINTY (Fremantle - Attorney General) [7.52 pm]:  I move -  

That the Bill be now read a third time. 

MR BARNETT (Cottesloe - Leader of the Opposition) [7.53 pm]:  I thank the Attorney General for his 
comments during the second reading.  The Opposition agrees that this land should remain in public use.  
However, over the years it has been used for purposes other than that for which it was originally resumed.  That 
is the dilemma.  With the support of the Greens (WA), the Labor Party will get this legislation through.  
However, this legislation restricts the legal right of an individual to pursue an issue through the courts.  That is a 
wrong and unfortunate outcome.  The Attorney’s suggestion that the reason for doing this is that the State might 
lose in the courts is not valid.  It is a matter of legal principle.  I am no lawyer - the Attorney General is.  

Mr McGinty:  Bush lawyer.  

Mr BARNETT:  He may well be a bush lawyer.  

Mr McGinty:  Sorry; I meant me, not you.  

Mr BARNETT:  I take it as a compliment.  Taking a guess as to the probability of success or failure in a court 
does not seem to be a proper basis upon which to justify legislation like this.  If the Attorney General believed 
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that this was the correct way to go, it should be supported on principle alone and not on the basis of the 
probability of success in the courts.   

It is an unfortunate issue for the Hammond family.  The Attorney General would be well advised to try to find 
some sort of financial resolution for the group.  If he could do that, I think everyone would walk away, perhaps 
not thrilled, but at least with acceptance of the result.  

Question put and passed.  

Bill read a third time and transmitted to the Council. 
 


